Commnission prants seconsideraton of s order and adopts Stall's recommendation as fptiows:
The advernsing reguirements aie to te apphed ondy to point adverising, that is designed to reixch
those customiers 1 a CEFC s desipnated service arca. However, if o CETC chooses not o
adveritse through printin ns desipnaied arca, the adverusing requirements must be met through

another form of adveriising.

1L Free Optional Per Manute Blocking for Lifeline Customers

20. Inats Order, the Commission directed CETCs that do not provide unlimiled local
usape 1o offer frec per nunute hlocking of local usage 1o Lifeline customers within 90 days.

27 Sprint argues that the decision by the Comumission 1o require ETCs 1o offer per
minute blocking of local usape smounts (o rate regulition and violates 47 U.S.C. § 332(C)(3XA)
which prohibits state government {from regulating entry or rates of wireless carriers.™

28 RCC and USCOC also argoe that the Commission’s requiremnent that wireless
ETCs eiiher offer unhmuted locul ueage or per minute blocking violates the prohibition against

A : [ 1l
sepuialing a wireless Carrier s raics

RCC and USCOC stale that such a requirement preciudes
. . - . . Al -
wireless carriers {rom charping by the minute for everage.”™ RCC and USCOC argue that
Lifeline customess have competitive chaices that will cnable them o sclect plans to avoid per
: 3
nanuie cliarpes.
29 Siaff explains tha no evidence has been presenied of the cost, il any, of

. . : - 31
wmplementing free per minute hlocksng of Joca) usage 1o Lifefine customers. ™ Staff states the

purpese of this requirement 1s 10 assist Jafeline customers in the management of their

" Sprint Pevition at §23

Y e C and USCOC Pelition aty 4
T RCC and USCOC Pesition ar y, +
T RCC and USCOC Petitten a1 75

¥ S1zif Response at g1

10
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tefecommunications bills.” Stat] argues that the per minute hiocking requirement is consistent
with the FCC '« requirement that E1Cs block 1ol in order to incrc-n.sc the hkelihood that Ladeline
customers femain on the telecommuonications network. " Staff states thay requiring optronal per
minule Mocking s critical when a carrier does not offer a Lifeline customer a choice in plans.
Staff notes that Sprint has requested reconsideration of the requirement i" the Order that carriers
offer Lifeline customers a choice in plans.”

30. Sprint argues that the per minute 1ol blocking fequirenicnt amounts (o an.
impermissible regulation of interstate services. Sprint argues that the interstate and intrasate
portions of its pl?n are inseparable, {hc-rcfbrc, the Commission cannot regulate those offerings.*®
Sprini cites to a Colorado Federal District Count opinion for suppon of its position that wireless
carners cannol separate intrastate and inferstate services.”

3l Finaliy, RCC and USCOC voice concern that compliance with this requiremem
will he difficult, if not impossible. RCC and USCOC state they do not currently offer an
unlimited local usage option, so it is exploring compliance wiih the requirement 1o offer optional
pes minute blocking. RCC and USCOC stare that it is uncenain at this 11:ne whether such an
option s achievable.™

32 Staff maintained ns support fur the optional per minute blocking requirement,
stating thal the requirement has merit. However, Siaff staies that additienz] information s

. . . . - Al
required before the Commission zffirms its deciston.

¥ Siaff Resporse a1 i 2

" Sizff Respense at§ 17

T Sraff Response a1 914,

*® Spriatat §32.

Y Sprint Petiton a1%, 33 citing 1o WWE Holdiig Campany, fne, v, Sopkin. 420 F. Sup. 2d 1186, 1197 (D. Colo.
2006)

*7CC sng USCOC Petition at §6

“' Stff Response 21§ 14




ERS Orven the argunients presented on reconsderation, the Commission agrees Lo

+

reconsider s requiremient thatl CETCs after optionat per nunuie blockiag (o 1ateline subscribers

it they do notoffer untimned Jocal calling. The reconsideration is granted to oblain additional

informaiion. The Comnssion seeks additional comment on whether it s sechnically feasible for
CETCs o offer per munute blocking. Additionally, comments are requesied thal addsess the
incremental cost of such blocking. Comments may address other issues related {0 pes minuie
blocking. Commenis are due December 20, 2006, Reply comments are due January 12, 2007.

IV, Culling Plan_withoul a Ternination Fee

34. In its Order, the Commission requited all ETCs 10 offer at least one service plan
that does not include s termination lee. The Commission required CETCs 10 advertisc the
aveilability of such a plan.

35. RCC and USCOC and Sprint seek reconsideration of this requirement. Both
argue that this requirement violzles the prohibition against siate regulatian of rates.*? RCC and
LSTOC argue thal the Order 1gnnres the fact that termination fees are integral pan of a wireless
carrier's rate siructure.”’

36, RCC and USCOC stzie that terminations fees are essential as a imechanism 1o
defray coste of discounting customer equipiment.”” Also, according to RCC and USCOC, choices
already exist for those customers that do nor want suhsidized handsets. RCC and USCOC state
thal many wireless cartiers offer o month-te- month contract and prepaid service 1o customers

: . . s
paving an unsubsidized price for the handset.”™

4T USC §332cHINAL

“*RCC and USCOC Pennern aty 10.
“ RCC and USCOC Petinon a1 §10.
“ROC and USCOC Fesinon a §12.
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b requireiment. Gven it decisron, the sequest o reconsider the requirerient (o adveqtese o

plan without a termmation fee s moot

V_ Allowing Fifeline Customers a Choice 1o Plans,

41. The Compussion found that all 17Cs shall allow Lifebine customers (o select @

plan and have the Lifchne discount apphied (o that plan, Most of the parties filing comments

- 42 ap e P - P - cp ke
supported such a fiadinp ™ ROC and USCOC sted itis ins practice to atlow Lifeline customers
10 schect a plan and then apply the discount 1o that ptan.“ Sprint and Allicl now seck
reconsideraton of this part of the Commission’s Order.

42 Sprint and Alhel both argue that the requirement that Lifeline customers be
allowed a choice of plans conflicts with the FCC’s rules. The rule atissue is 47 C.IR.§
54.403(b), the relevant languzge of which stztes as foliows:

Otker elipible telecommunications carriers shall apply the Tier-

One feceral Lifeline support amount, plus any additional supporl

amount 10 reduce their lowest tariffed {or otherwise gencrally

availahle) residential rate for the services ..., and charge Lifeline

customers the resulting amount.
In 11 Order, the Commission sgreed with Staff’s jnrerpretation that the “or otherwise gencrally
avatiable” language mezns that Lifehine support should be applied te plans ¢iher than the lowest
taniffed residentiz) rate.™ Spontand Alitel now arpue that the parenthetical language is there
because cenan cartiers do not have tariffed rates. They argue that the languige was meant (0

ensure that Lifeline customers wese enrolied in the “lowest tanffed” or “lowest generally

. . . . R
avaijable” residential rate.

* Order ar g 64

T Order 0 §ot. RCC and USCO Comments at 457
* Order a4t

*Spnint Penoon ot 52, Alite] Pention ai 4.




43, NSpoatarpues that the Compission s mterpretation of the rule condlicts wilhy lhf
purpose of Lateline and Lk Up by requinng EVCs 1o matke lngher-cost plans available (o
custorers. Lakewne . Allle! clanms that the Comnussion's decision on this issue will provide
anoancenlive 1o fow ncome cusiomers (o spend Tunited 1resourees on high cost pl;mr;.'w

a4, Stall mantains that the Commission’s snterpretation of 47 CL1F.R. § 54.403(b) is
correct. As support for this interpretation, Statf points 10 language in the FCC's Universal
Service Order™ statinp that “uiversal service principles may not he realized if low-income
support is provided for service inferior to that supponted for other subscribers ™

45, Staff siates that even o Alliel’s und Sprint's interpretation of the rule is correct,
the rule does not preciude the Commission from expanding the requirement.® S1aff notes that
cxpanding the requirement does not increase the burgen on E1Cs, pointing oul that ETCs still
maintain the ability 10 discontinue service to Lifeline customers that do not pay for services.

20. Finally. Allte; staies that the Commission is the first in the many jurisdictions it
upcrates to expand the applicatuhty of Lifeline suppon beyond the lowest rate plan® However,
Siaff is aware of at jeast one unsdichion, Uiah, which requires ETCy to allow Lifeline customers
1 choose any plallm

47 The Commussion will not reconsider 1ts order directing ETCs 10 allow Lifeline
cusioniers 1 sclect whisch plan to apphy ihe Lifeline discount. The Commission believes it is the
public interest 1a ensure that Lafeline customers are not limited 1o one plan. The Commission

notes that ether carriers participating in this docket do provide a cheice of plans o Lifeline

O Spnent Pennon 10 § 55

athel Femon gt 1

1o the Maner of Tederal Stane Foint Bosrd on Uraversal Seivice. U0 Docket No. 90-35. Report and Grder. Rel,
May ¥, 1997 (Universul Service Order).

* Siafi Response at Q18 ciiing Universe! Service Grarr at§ 28,

“ G1aff Response o1 § 20

' Ailel Pelition 21921

¥ giafl Kesporse at 914 cing 1o Wiah Adminisitaisve Rule R740-341
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.

CLTC chooses not to adverniise through pnstin ds desigiaded area, the advertisig requirements
must be met thraugh another tonm of sdvertising,

50. On the 1ssue o requisring aptional per minute Mocking 1o Lifeline subscribery,
reconsideration is pranted o obtain addinonal informanon, The Commussion seeks additional
comment on whether i is wechmcally feasible for CETCs to offer per nunuie blocking.
Addinonally, comments are requested that address 1he incremental cost of such blocking.
Comments may sddress cther issues related to per minute blocking. Comments are due
December 20, 2006, Reply comments are due January 12, 2007

s7. Given the arguments and information presented in the Petitions for
Reconsideration, the Commission reconsiders its ruling that all 11°Cs must provide a plan
without a termination fee. The offering of such @ plan will not be a requirement. Given that
decision, the request to reconsider the requirement to advertise a plan withoul a termination fee is
mool.

58, The Comnussion denies jeconsideration of its decisions 1o allow Lifeline
customers 10 choose s plan und to have the Lifeline discount applied 1o that plan, uts finding that
CLETCs must hle two-year guashiv improvement plans on an annual basis, and its decision 1o
address the appheabibiy of the biliing standards in docker 06-187.

1718, THEREFORE, BY THE COMMISSION ORDERED THAT:

A. The Peitions for Reconsideration are denied in part and granted in pan as set
fenh a_hovc.

B. Any party may file @ penition for reconsideratien of this order within fifieen days
ol the date this order 1s served. 1f service is v mail, service 1s compiele upon mailing and three

days may be added 10 the above nme frame. K.S A, 66-118; K.8.A. 2005 Supp. 77-52%(a)(1).




€. To the extent than this order constitutes final agency action that 1s subject 1o
gudicial review K S A 77 005(0){). the agency ofheer designated to receive service of any
peutien lor pudicial review is Susan K Dufty, Execunve Director. K.S. AL 77-529i¢)

D. The Commussien retans jurisdicton over the subject matter and partes for the
purpase of issuing such funther order or orders, as it may deem necessary

BY THE COMMISSION IT 1S.50 ORDERED. ORDER MAILED

Moline, Chr.; Krehhiel, Comm.; Moffet, Comni. _ NOV 2 0 2006

Dated:__ . MW to08 Sun Tl Syt

Susan K. Duffy
bl Executive IDirector
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therefure, seeks prelmmary miesctive sedied o maintam the s quo pendimg final
adindication of the vahidity of this deasion.

In addition 1o demonstating reparable harm, Sprint’s motion satistics cach of the
addivonal criteria for the granting of preliminary injunctive reliel. As further demonstrated in
Sprint’s Verihed Complaint and motion papers, the balance of harms {avors Sprint, preliminary
injunciive reliet will serve the public interest and Sprintis likely to succeed on the meris.

Sprint’s counsel will sttlempt immediate service uf the motion on the Defendants via fax
and/or email ence the Complamt sad Motion have been filed and the casc number has been
assigned and will further anempt 1o notfy Defendants by telephonc of the motion as soon és
possible.

Sprint requests that this Court issuc a temposary restraining order effective immediately.
Sprint further requests that this Count schedule a hearing on a prediminary injunction pursuant lo
Rule 65(a) of the Federal Rules of Civi) Procedure during the persod beiween consideration of
Sprint’s motion O 2 1ITMpOorary (esiraining order and the time at which the lempaorary restraining
order expucs.

Respecifully submiued,

STINSON MORRISON HECKER LLP

/s/ Mark D, Hinderks

Mark D. Hinderks (KS 11293)

12 Corporate Woods

10975 Benson, Suite 5350

Overland Park, Kansas 662 10-2008
Telephone: (913) 344-06706
Facsimile: (9)3) 344-6794
mhinderksanstinsan.com

and




(P8}

HIIGGS AND MORGAN PA

Matthew A Slaven {MN 2REZZ6)
2200 1DS Center

Minncapolis, Minncsota 55402-2157
Telephone: (612)977-8400
Facsimile: (612)977-8650
mslaven(@briggs com

ATTORNEYS FOR PLAINTIFF
SPRINT SPECTRUM. L.P.
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IN THE UNITED STATES DISTRICT COURT
FORTHE DISTRECT OF KANSAS

Sprant Spectrum, L P,
Phunnt!,

CIVIL ACTION
No 07- -

}
)
)
)
)
Brian Moline, Robert Krehbiet and Michael )
MofTet, in their Otficial Capacitics as the )
Comnussioners of the Kansas Corporation )
Commission, )

}

)

Defendaonis.

D,

SPRINT SPECTRUM, L.P."S MEMORANDUM OF LAW
INSUPPORT OF ITS MOTION FOR A TEMPORARY
RESTRAINING ORDER AND/OR PRELIMINARY INJUNCTION

1. INTRODUCTION

The Kansas Corporstiion Commission’s ("KCC™) unprecedented decision 1o require all
clipible telecommunications carners ("ETC™) operating m Kansas 1o apply federal Lifcline
umiversal service suppon to reduce the cost of any rate plan offcred by the camrier (hereafier, the
“Kersas Lifeline Rule™). begimmng March 31, 2007, will place Sprint Spectrum, L.P. d/b/a
Sprint PCS {~Sprint”) in the vntenable posinon of having 10 violaie federal law 1o séiisfy this
new Staie lzw requircment. Sprint sceks preliminary injunctve relict (e maintain the siarus quo
pending adjudication of the validity of this decision under federal Jaw, without placing Sprint in
lepal jeopardy of chovsing 10 viclate federal or staic law.

Specifically. the Kansas Litehne Rule wiolatexs 47 US.Co § 254(f) and 47 CFR.
§ 54 403(h) becausc 1 s meonsiatent with 1he Federal Communications Commission’s ("FCC™)
determination that {ederal low.nconie universal service suppoert must be apphed 1o reduce the

cost of an ETC s jowesi-cost generally availeble residential rate.




As appbed oo commeranl mobsic radio service ("CMRST) provider, ike Sprint, the
Kansas Lifehne Rule wall funtber violate 47 US.C. 8 332{c)(3)(A) because 11 would reguire
Sprint 10 discount sts rates without the ability to dawludly recover the subsidy from the federal
universal service suppon fund.

To avoid this result, and o preserve the srarus guo pending final resolution of the issues
preseated in this proceedimg, the Coust should therefore issue a temparary restraining order
and’or preliminary injunction preventing the enf'urccmcnl of the Kansas Lifcline Rude until such

time as the Court may issuc its finat decision.

1. FACTS

A, The Federal Universal Service Proeram

The Telecommunications Act of 1996, which amended the Communications Act of 1934,
47 US.C &8 151 e seq (collectively, "the Act™), established a fodceral program to ensure that
affordable telecommunications services are available 1o all Amenicans. 47 U.S.C. & 214 and
254 This policy objective is redemred to as “umiversal service.”

Congress determyned that umiversal senace goals would be accomplished through
compeniion, and directed the Federal Commumcations Commission ("FCC™ 10 create a fedceral
universal service fundmyg mechanism that would provide financial suppon to both incumbent and
competitive telecommunications carnieis that sausfy basic cnicnia esiablished by the ¥CC.

Camers that qualify for such support are referred to as federal “ehigible telecommunications

cammiers” or "ETCs”

he FCC began implemeniing Sections 214 and 254 of the Act when it issued 1ts Nirst

umiversal service order w1957 i rhe Manter of Federal-State Jomr Board on Universal

Service. CC Docket 96-45, Report and Order, FCC 97-157, 12 FOC Red. 8776, 62 FR 32862

D]




-

(rel May KO 190973 CUniversad Servace Order™). The FOC s universal serviee regufations are set

torth at Tile 47, Part 84 of the Code ol Federal chu[unnn.s. 47 CFR. § 541 er sey.

As set fonth at 47 CF RO S 10N )1 )a) ). the FCC designated the following core
telecommunications services o1 funcnonalities to be supported by the federal universal service
support mechamisms (hereatier. the "Supported Services™): Voice-grade aceess to the public
switched telephone network: Local usape; Doal tone multi-frequency signaling or its functional
cquivalent; Single-party service or ats functional equivalont: Access to emergency services;
Access to oporator services: Access o interexchange services: Access to directory assistance;
and Toll hmitation for qualifying low-income consumers.

B. State Administration of Federal Universal Service Programs

Section 214(¢) of the Act provides that a State commission ~ here the KCC — has the
suthonty 1o designale carricrs as chgsble 1o receive federal universal service suppon. Pursuant to
this delegaled authonty, the KCC in 2000 designated Sprint as a competitive federal ETC for a
detined peographic “senace wrea” within the Siate of Kansas. Sprint’s designated service arca
covers vnly a portion of the Stne and s smaller than the Company’s FCC-heensed service arca
i Kansas

Section 23N of the Act funther provides that o Sizte may adept additional regulations

1

't

cverming the provisien of wmversal serviee withmn s jurisdiction. provided (1) any additional

regulations are pot inconsistent with the FCC s unsversal service rules, and (2) the State adopts a

" For purposes of umiversal service requirements, an ETC’s designated “service area” is defined
as the “pecoraphic arca established by a siaic _commission for_the purpose of determining
umiversa) service ohlivations and suppor mechanisms. A service are2 defines the overall area

for which the cerrier shall reccive suppon from federal universal service support mechanisms,”
47 CF R & 54207 a) (emphasis added)

ad




Medicad, Food Stamps. Suppiemental Sceunty Income (SS1), General Assistance, Temporary
Assistance for Needy Famiuhies CTANF) ar the National School Free Lunch program. 47 CFR.
§54.40% ). /n the Matier of the Implementation of New Lifeline Service Program Eligibiine
Guidelines and Requiremenis. KCC Docket Noo 05-GIMT. 1039-GIT, Order Opening Dm'k“e!
and Establishing New Lifeline Service Program Eligibitine Requirements and Guidelines (May
119, 200517 A resident of federally-recognized Tribal lands will be eligible for enhanced Lifeline
und’or Link Up assistance if the applicant satisfics any of the forgoing criteria or participates in
any of the foltowing addiional programs: Burcau of Indian Affairs General Assistance, tribally
administered TANF or Head Stant (based on income qualifying stanrdards), 47 CFR.
§ 54.409(b).
2. Lifeline

The federal Lifeline program reimburses an ETC for providing qualified, low-income
consumers a monthly discount off the cost of the camier’s Juwest-cost residential rate plan As
set forth in the FCC's umiversal semace ruies, Lifeline s defined as “a retail Tocal service
offering: (1) {t]hat 18 available only to gualifving low-income consumers; (2} [flor which

guehfyving fow-mcome consumers pay reduced charges ags a result of application of the Lifeline

support amount described m 147 CF R, &7 54,4037 47 C.J.R. & 54.401(a) (cmphasis added).

FCC Rule 54.40% defines both the amount of federal Lifeline support available and the

limitations on the apphication of such support. Pursuant 1o 47 C.F.R. § 54.403, federal Lifelinc

“In cenain instances. the FCC s tniversal service segulations require a federal ETC to comply
with State Lifelme’Link Up rules. Thesce are limited to: Staie cligibility criteria (47 CF.R.
88 34 409(e) and S4.415(a)), State income cermfication procedures (47 C.FR. § 54.410(a)(1));
State procedure 10 verify continued ehigibinty (47 C.F.R. & 54.410(c)(1)); State procedures for
resolving disputes concerning ehigibilny and the terminatton of Lifehine assistance due 1o
inehgibility (47 CFR & 54 4065(c)-(d)). znd State recordkecping requirements (47 CFR.
§24.417(a)).

N




support s comprised of four assisiance credits or “Tiees ™ “Teer One™ support s equal to the
monthly “tanficd rate in cffect tor the primary residential tnd User Commaon Line chargc" of the
incumbent local cxchange camer serving the arca in which the qua{i{'y'ing low-1ncome consumer
recerves serviee.” YTier Two™ suppornt 1s cqual 10 35,75 per month. “Tier Three™ support s
cqual to “onc-half the amoum of any siatc-mandated Lifehne support or Lilcline support
otherwise provided by the carricr, up to a maximum of $1.75 per month.” I applicable, “Ticr
Four”™ provides up 10 an addinonal $25 per month for an cligible resident of Tribal lands,

provided the additional suppornt decs not bring the basic local residential rate below $1 per

month.

Application of 1he fcderal Lifelne suppon credits to 2 quahfying customer’s basic
residential rate 1s govcrnéd by 47 C F.R. § 54 403(b), which provides in pertinent pan:

Elgible ielecommunications carricrs that charpe federal End User Common Line
charges or equivalent federal charges shall spply Tier-One federal Lifeline
support to waive the federal End-Uscr Common Line charges for Lifelinc
consumers. Such camers shall apply any additional federal support amount to a
qualifying low-imcome consumer’s intrzstate rate, if the carrier has seceived the
non-federal scgulatory approvals neccssary to implement the required ratc
reduction. Other cligible 1clecommunications carriers shall apply the Tier-Onc
federal Lifeline support ameunt. plus anv additional support amount, to reduce
their Jlowest tanffed (o5 otherwise penerally available)® residential rate for the
services epumerated in Sec. 54.10)aM 1) _ivourh {a)9), and charge Lifeline
consumers the resulting amount,

47 C.FR.§ 54.403(b) (emphasis added).

“ The “End User Comman L:ne” charge 15 also referred 1o as the “Subscriber Line Charge™ or
“SLCT

“ CMRS provigers, hke Sprint, do not provide service pursuant to uhility tariffs, but rather enter
ime individual service contracts with subscribers. 47 CF.R. § 20.15c¢). Accordingly, CMRS
providers are ohligated under FCC Rude 54.403(b) 1o apply the Lifehine discount fo their lowest
cost Cgencerally available” residentia! raic
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In adopting the repulations discassed above, the FCC clanfied that a federal ETC must
apply the federal Litelme support it recerves te the carmer’s fowest generally avadable residential

rate for the Suppored Services:

These rules requure that carmners olfer quahbicd low-income consumers the
services that must be included within Lifeline service, as discussed more fully
below, includimg wll-hmitanon service. TILECs providing Lifeline service wall be
requircd to waive Lifcline customers’ federal SLCs and, conditioned on state
approval, to pass through 1o Lifeline consumers an additional $1.75 in federal
support.  JLECs will then receive a comresponding amount of suppont from the
necw  support mcchanisms,  Other cligible iclecommunications carriers will
receive, for cach qualifving Jow income consumer served, support equal 4o the
federal SLC cop for primary residential and single-line business connections, plus
$1.75 mn additional federal support conditioned on state approval. The federal
support amount must be passed through to the consumer in its entirety, in
addition, all carmiers providing Lifcline serviee will be reimbursed from the new
universal service support mcechanisms for their incremental cost of providing toll-
limitation services to Lifeline customers who elect to receive them. The
remaiming services included in Lifeline must be provided 10 qualifying tow-
incomc consumers al the carrier's lowest tariffed (or otherwise gpenerally
available) rate for thosc services, or at the statc’s mandated Lileline rate, if the
siate mandates such a rate for fow-income consumers.

Universal Service Order, % 368 {emphasis added).
Likewisc. in formulaung ns initial universal scrvice recommendations 1o the FCC in
1996, the Federal-State Joint Board on Universal Service (the “loint Beard™) determined that the

“Lifeline ratc” 1o be made availablc 1o qualificd, low-income consumers shall be “the camier’s

lowest comiparable non-Lifeline rale reduced by at Jeast the $5.25 [now $8.25] amount of federal
suppon.” In the Maiter of Federal-Siate Jomr Board on Universal Service, CC Docket 96-45,
Recommended Decision, FCC 98).3 )12 FCC Red. 87. 61 FR 63778, § 424 (rel. Nov. 8, 1996)
(“Joint Board Recomimended Decaision™).
3. Link Up
The lederal Link Up program reimburses ETCs for providing discounted service

activaton or installanon charpes 1o quabfied, Jow-income consumers. Consumers qualifying for




Lank Up assistance are chphic 10 save up o S0% of the fisst $60 of the I'YC s customary serviee
activation or stallation charges (e, the subsenber will [ccci\-.;' a SO% discount or $340.00,
whichever is less). Qualificd, lowancome consumers sesiding on lederally-recognized Tribal
lands may receive an addionsl $70 w detray 100% of the service activation or instaliation

charges between 360 and $i30. Ehgible consumers may also establish an interest-tice 12-month

delerred paymient plan for the remaiming activation or snstallation charges of up 1o $200.

D. Sprint’s Lifcline Service ()ffcring

In Kansas. Spnint’s Lifehine service offering 1s based on the Company’s lowest cost
£29 96 base raic plan, which includes 200 Anvtime Minutes and unlimited Night and Weckend
Minutes. The caliing arca for Sprint’s Lifeline service offering is national, so Lifeline customers
may mezke outgoing lonp distance calls without incuming an additional charge. In addition to the
FCC-defined Supported Scnvices, Sprint’s Lifeline service offering also mcludes the following
enhanced services at no charge o the customer: voice mail, call waiting, caller 1D, numeric
paging and ihree-way calling. Aficr applying the wnal $13 50" federal Lifcline discount, Spring
custemers pay only $16.49 per month for Lifeline service.

E. The Kansas Lifeline Rule

In October 2005, the KCC commenced an adminisirative rulemaking procecding (Dacket

No, 06-GIMT-446-GIT) 10 review  the adopuon of certuin addiitonal regulations and

" To enzbic Lifeline cusiomers in Kansas 1o receive the full $13.30 discount, Sprint voluntarily
reduces s rate by §3.50, These “cammicr-matching funds™ ensure that the Lifeline subscriber will
receive $1 75 in federal Tier 3 maiching support. See 47 C.F.R_§ 54.409(c) ("[QJualifying low-
income consumer shall also gualify for Tier-Three Lifciine support, if the camier offering the

Lifeline service is not subject 10 the regilanion of the state and provides carmer-matching
funds .77}
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requirements apphicable o carmens designated as federal ETCs i Kansas, On October. 2, 2006,
g I -

the KOO released im Order” adopting the followmg requirement;
ETCx are reguired 1o allow Lifchne customers te choose a calling plan and o

apply 1the Lateline disceunt 1o the plan sclected by the customer. Any ETC thay

does not allow customer selection at this time mast do so within 180 days [ie., by
March 31, 2007] of the date of 1his Order.

In uther words, the KOO directed all ETCs 10 apply the federal Lifeline discounts to any
calling plan sclected by the consumer, rather than o carter’s lowest cost residenhal rate plan as
expressiy required by 47 CFR - § 54.403(b).

Hl. ARGUMENT

The Kansas Lifeline Rule violates federal law and must be enjoined for the following

threc reasons:

I e Kansas Lifehne Rule is inconsisient and cannol be reconcifed with the FCC's
universal service rules i violaton of 47 US.C. § 254N,
2. Cuompliance with the Kansas 1afeline Rule would require a federal ETC to
irappropriately apply federal fow-income universal support to reduce the cost of any rate plan
selected by the consumer, rether than the carrier’s lowest cost residential rate plan as expressly
required by 47 CF.R.& 54.403(b): and
Comphance with 1he Kansas Lifeline Rule would reguire Sprint to provide an
equivalent monthly Lifeline service discouni (i e $13 50) on any rate plan without the ability 10
recover the discount from ihe federal universal service support fund. As a result, the Rule would

uniawiully reguiate Sprint’s retes in vielation of 47 U.S.C. & 232(c)3NA).

¥ Capies of the Order and the subsequenm Order denying mohens for reconsideration, are
antached as exhbivmie | and 2.




A. Temporary Restresining Order/VPreliminary Injunction Sandard

The Courtas vested with broad discretion in dch.;r;nming whether prehisinary injunctive
rehief should be granted. KNiowa Indian Tribe of Oklahoma v, Hoover, 150 F 3d 1163, 1171 {i0th
Car. 1998). Pursuant 1o Federal Rule of Civil Procedure 65, the Court may issuc a temporary
restraining order and/or prelinnary injunction to maintain the siores guo pending o fimal
determination on the menits, Tri-Srate Generasion & Transmission Asy'n., Inc. v. Shoshone River
Power, Inc., 805 F 2d 351, 355 (10™ Cir. 1986). A pany sccking preliminary injunctive relicf
must generally demonstraie the followmg: (1) imeparable harm unless the injunction issues; (2)
the threatened injury to the moving parly outweighs any damage to the opposing party; (3) the
injunction, if issued, will not be adverse (o the public interest; and (4) a substantia) likelihood of
success on the merts  See Tri-Sraie, 805 F.2d at 355, Fed Lands Legal Consartium ex rel.
Rabart Estare v, United Stares, 195 F.3d 1190, 1194 (10th Cir. 1999), SCFC H.C. Inc. v. ¥isa
LS4, Inc., 936 F2d 1096, 1098 (1(th Cir. 1991}, M the moving party satisfies the first three
clements, the standard for mecting the fourth requirement, Likelihood of success on the meris,
pencrally becomes more lenient and 1lic moving party “nced only show that the issucs are so
serions. substantial, difficult. and doubiful as 10 make them fair ground for hiigation.” Keiroan
v Urai Traavic Auth . 239 T3d 1217, 12271 (10" Cir. 2003Y, Winnchugo Tribe of Nehraska v

Stovall. 216 F Supp.2d 12206, 1231 (D. Kan. 2002), aff"d, 341 F.3d 1202

B. Each Of The Criteria Warranting Preliminary Injunctive Relief s Decisively
Catisfied In This Case

1. Sprint Will Suffes Irreparalde Harm If Enforcement Of The Kansas
Lifeline Rule Is Not Enjoined

Sprint will suffer ireparable harm 1§ the Kansas Lifeline Rule is enforced. As sct fonh
abave, comphiance with the Kansas Lifchne Rule would require Sprint to ynappropriately apply

federal low-mcome univessal suppor to reduce the cost of any calling plan selected by a Lifchine

1O

S s e S e e e




femphasiy added) The mted suthory defegated under secton 254(4) 18 permussive. 10 a Siate

commssion adopis aoregulaton that s consistent with the FCC™s rules, w may be enforeed.
However, of the Stte regquirement s inconsisient with the FCC's rules - like !fxc Kansas Lifcline
Rule i this case - the State reguirements preempted and unenforceable Uﬂd.C[ {cderal law,

Sprint as also Dkely 1o prevail because the Kansas Lifeline Rule would un!awﬁﬁly
regulate its rotes m violation of 47 U5 C & 332(c3NA). Compliance with the Kansas Lifeline
Rule would require Sprint 1o provide an cquivalent monthly scrvice discount (ie., $13.50) to
qualified, low-mcoeme consumers that subscribe to any of its service olferings, not just Sprint’s
lowest cost Lifeline service offering. Yet, FCC Rule §4.403(b) would prohibit Sprint from
recciving federal Lifchae universal service support to reimburse the Company for providing such
discaunts. In other words, the Kansas Lifeline Rule is an unfunded mandate that will require
Sprint to discount its rates for a particular class of end-users without compensation. This is rate
regulation in its purest form.

As o MRS provider. Sprint’s rates are speaifically exempt from State regulation,
Section 332(c)( 33 A) of the Act prohibits any State action which would effectively regulate the
rates charped by a CMRS provider:

[Nlo State o1 jocal povermment shall have any authority to repylate the entry of or

the rates charged by any commercial mobile service or any pnvatle mobile service,

except that this paragraph shali nor prolibit a Swte from regulating the other
terms and conditions of commercial maobile services .. ..

47 US.C. § 332(c)3HA) temphasis added)  Although o State may petition the FCC, pursuant 1o
47 C.F.R.§20.03, for an exemption from section 332(c} 3% A). the KCC has never done so. The
KCC's inaction s fatal See WWC Holding Co. v Sopkin, 420 F.Supp.2d 1186, 1193-94

(D. Colo. 2006}, uppeai pending (A CMRS provider’s status as a federal ETC did not authorize
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the State repulatory comnussion 1o regulate the carnier’s rates. The State commission mast first
petition the FCC for regulatory suthonty under 47 U.S.(': & 332.(c)(3)(A} and 47 CF R E2013),
Accordingly. because the KCC had no authority 10 adopt the Kansas Lifeline Rule, and
because the Rule would cffectively regulate Sprint’s rates in violation of scction 332(¢){3XA).
enforcement of the Rule should be enjoined as Sprint is likely to prevail an the merits.

V. CONCLUSION

For the forgoing reasons, the Coun should preliminarily enjoin the cnforcement of the
Kansas Lifcline Rule pending a determination on the merits concerning its inconsistency with'

and violation of federal law,
Dated: March 23, 2007.
Respectfully submied,

STINSON MORRISONHECKER LLP

/s Mark D. Hinderks

Mark D. Hinderks (K'S 11293)

12 Corporate Woaods
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Overland Park, Kansas 662 10-2008
Telephone: (913) 344-6706
Facsimile: {913) 344-6794
mhinderks@stinson.com
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Minneapolis, Minnesota 55402-2157
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From: K50 CMECF@ksd. uscounts gov {mamo:kSD, CMECF@ksd. uscourts gov)
Sent: Tuesday, May 08, 2007 2.41 #M

To: KSO_CMECF Security@ksd uscourts.gov

Subject: Activity in Case 2:07-cv-02130-KHV-JPO Sprint Spectrum, L.P. v. Moline el al Order

This is an sutomatic c-nail messape generated by the CMACCE system, Please DO NOT
RESPOND 1o this cemail hecause the avail box is unatleaded.

++*NOTE TO PUBLIC ACCESS USERS*** You may view the filed documents once without
churge. To avoid later charges, downlusd a copy of cach document during this irst viewing.

U.S. District Courl

District of Kunsas

Notlce of Electronic Fiting

The following transaction was cnlered on 5/8/2007 at 2:40) PM CDT und filed on 5/8/2007

Case Name: Sprint Spectrum, L.P. v, Moline et al
Case Number: 2:07-¢cv-2130
Filer:

WARNING: CASE CLOSED on U5/08/2(07
Document Number: 31{No documem attached)

Docket Text:

ORDER. Pursuoni 1o the panies” stipulasion |29]. the Couri refers this matier 1o the Federal
Communications Commission ("FCC") under the primary junisdiction docirine. Al matters in the cese
are hereby slayed pending a decision by the FCC. In tight of thix ruling, defendants’ motion 10 dismiss
1#251 and defendants’” monon tor leave (27] are hereby overruled withow prejudice. The Clerk s
direcied 16 closc the case admimsiriively. Sipned by Judpe Kathryn H. Vratil on 5/8/07.(This is a
TEXT ENTRY ONLY . There 15 no.pdf document associnied with this entry.)s) '

2:07-cv-2130 Natice has been electronically mailed to:
Mark D. Binderks mhinderks @ stnson.com

Eva Powers e powers@kcc stateks.us

W. Bret Lawson b lawson@kcc siate ks.us

Manhew A Slaven mslaven@briggs.com

3-(17-¢v-2130 Notice has been delivered by other means to:

S212007
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